T.C. Meno. 2009-124

UNI TED STATES TAX COURT

LARRY L. HARTMAN, ET AL.,! Petitioners v.
COW SSI ONER OF | NTERNAL REVENUE, Respondent?

Docket Nos. 1371-85, 48690- 86, Filed June 1, 20009.
4116-87, 15673-87,
16761-87, 18551-88,
29429- 88.

Robert Al an Jones and Declan J. O Donnell, for petitioner

Larry L. Hartman in docket Nos. 1371-85, 4116-87, and 16761- 87
and for petitioners Jesse M and Lura L. Lewis in docket Nos.

15673- 87, 18551-88, and 29429-88.

1Cases of the following petitioners are consol i dated
herewith: WIlbert L.F. and Valarie W Liu, docket No. 48690-86;
Larry L. Hartman, docket Nos. 4116-87 and 16761-87; and Jesse M
and Lura L. Lewi s, docket Nos. 15673-87, 18551-88, and 29429- 88.

2Thi s opi nion suppl enents and amends Hartnman v.
Comm ssioner, T.C Meno. 2008-124, reconsidering and supersedi ng
Lews v. Comm ssioner, T.C Menp. 2005-205.




-2 -

Mat t hew K. Chung, for petitioners Wlbert L.F. and Val arie

W Liu in docket No. 48690- 86.

Henry E. O Neill, for respondent.

SUPPLEMENTAL MEMORANDUM CPI NI ON

BEGHE, Judge: Pursuant to Rule 161,32 respondent and
petitioners Larry L. Hartman (M. Hartman) and Jesse M and Lura
L. Lewis (the Lew ses) have filed notions for reconsideration of

our prior Menorandum Opinion Hartman v. Conm ssioner, T.C Meno.

2008- 124 (Hartman 1), reconsidering and superseding Lewi s V.

Conmi ssioner, T.C. Menp. 2005-205.

Respondent’s notion or notions for reconsideration conprise
four itenms under two headings: The first and fourth itens
concern issues of inplenentation and timng of the sanction
agai nst respondent that we held in Hartman | would lead to
vacating stipul ated decisions in Kersting project cases and
gi ving taxpayers in those cases the benefit of the “Thonpson
settlenent”; the second and third itens enbody respondent’s
objections to the Court’s characterizations of the actions of
respondent’ s managenent in fornulating and proffering

respondent’ s posttrial settlenent offer to Kersting project

3Unl ess otherwi se indicated, Rule references are to the Tax
Court Rules of Practice and Procedure, and section references are
to the Internal Revenue Code of 1986 as anended.
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petitioners and the Court’s use of evidence in connection
therew t h.

The notion of M. Hartman and the Lew ses for
reconsi deration reflects partial agreenent with respondent’s
notion or notions regarding inplenentation of the sanction; their
notion al so requests extension of the sanction to Kersting tax
shel ter cases that were settled w thout being docketed in the Tax
Court.

No notion objects to the Court’s overall conclusion that
sti pul at ed deci sions should be vacated to all ow the taxpayers to
obtain the benefits of the Thonpson settl enent.

In Hartman | we granted petitioners’ notions to vacate the
decisions entered in their cases, because of the m sconduct of
respondent’s attorneys in inplenenting the test case procedure
used by the Court and the parties in the Kersting tax shelter

project. See Dixon v. Conmm ssioner, T.C Meno. 1991-614 (D xon

1), vacated and remanded sub nom DuFresne v. Conm ssioner, 26

F.3d 105 (9th G r. 1994), on remand D xon v. Conm ssioner, T.C

Meno. 1999-101 (Dixon I11), supplenmented by T.C. Meno. 2000-116
(Dixon V), revd. and remanded 316 F.3d 1041 (9th G r. 2003)
(Dixon V), culmnating with our disposition of the second renmand

in Dixon v. Comm ssioner, T.C. Meno. 2006-90 (D xon V1),
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suppl enmented by T.C. Meno. 2006-190 (Dixon VII1), on appeal (9th
Cr., Dec. 28, 2006, and Jan. 3, 2007).°*

In Dixon V the Court of Appeals for the Ninth Crcuit held
that the m sconduct of the Governnment attorneys in the test case
proceedi ngs was a fraud on the Tax Court that violated the rights
of all Kersting project petitioners who had agreed to be bound by
t he outconme of the test cases to be tried in the Tax Court. As a
sanction agai nst respondent for the m sconduct, the Court of
Appeal s mandated that “terns equivalent to those provided in the
settlenment agreenent with * * * [the Thonpsons] and the I RS’ be
extended to “Appellants [test case petitioners] and all other
t axpayers properly before this Court”. Dixon V at 1047.

In Hartman |, applying the rationale and hol ding of the
Court of Appeals in Dixon V, we held that the fraud on the Court
commtted by respondent’s trial attorney and his supervisor in

the test case proceedings constituted fraud on the Court in every

“'n Dixon v. Conm ssioner, T.C. Meno. 2006-97 (D xon VII)
and Young v. Comm ssioner, T.C Menp. 2006-189, we responded to
t he suppl enental nmandate of the Court of Appeals for the Ninth
Circuit in Dixon v. Conm ssioner, 316 F.3d 1041 (9th Gr. 2003)
(Dixon V), revg. T.C. Meno. 1999-101 (Dixon Il11), to determ ne
the appellate |l egal fees to which Kersting project petitioners
and their counsel in Dixon V were entitled. |In D xon v.

Comm ssioner, 132 T.C. __ (2009) (Dixon IX), and Gidley v.
Comm ssioner, T.C Meno. 2009-89, we have acted on notions for
attorney’s fees and expenses incurred in the D xon V remand
proceedi ngs by or on behalf of petitioners represented by
attorneys of the law firmof Porter & Hedges LLP and by Robert
Alan Jones. Simlar notions by petitioners represented by

M chael Lewis M nns and Joe Alfred lzen, Jr., are pending.
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case bound by the outcone of the test cases and that respondent
had an obligation to fully disclose the m sconduct, not only to
the Court and the test case petitioners, but also to al
petitioners who had been bound by the outcone of the Kersting
project test cases. W held further that respondent’s posttrial
settlenment offer did not adequately disclose the Governnent
attorneys’ m sconduct to the offerees and did not renedy or purge
the fraud fromthe Kersting project cases. W held that the
sanction mandated by the Court of Appeals in D xon V should be

i nposed in the cases of all Kersting project petitioners in which
stipul ated decisions were entered on or after June 10, 1985, the
comencenent date of inplenenting the test case procedure in the
Kersting project. Qur reference to Governnent attorneys in
Hartman | and in this supplenmental opinion is to respondent’s
trial counsel and his supervisor, and reference to the fraud on
the Court is to the m sconduct of those Governnent attorneys

t hroughout the test case proceedi ngs.

We believed that the nost efficient way to inplenent the
sanction would be to allow respondent to adjust admnistratively
the accounts of all Kersting project petitioners, other than M.
Hart man, the Lew ses, and petitioners Wlbert L. F. and Valarie
W Liu (the Lius), without requiring further action fromthe
Kersting project petitioners. |t appeared to the Court that

respondent could nmake such adm nistrative adjustnments as
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evi denced by the fact that, after stipul ated decisions becane

final in the cases of Kahle v. Comm ssioner, docket Nos. 24558-84

and 38976-84, respondent adm nistratively had partially abated
M. Kahle's agreed deficiencies by giving himthe benefit of the
7-percent reduction in deficiencies provided in respondent’s
posttrial settlenent offer. In Hartman | we set forth a
procedure to be inplenented after the decisions in these cases
becone final that would give respondent 9 nonths thereafter to
adjust admnistratively the accounts of all Kersting project
petitioners agai nst whom sti pul ated deci si ons had been entered on
or after June 10, 1985.

Backgr ound

For purposes of this supplenental opinion, we incorporate
our findings in Hartman |. For convenience and clarity, we
repeat here the facts necessary to understand the discussion that
foll ows, and we suppl enent those facts as appropriate.

Respondent determ ned deficiencies and additions to tax
agai nst petitioners and other taxpayers who participated in tax
shel ter prograns pronoted by Henry F. K Kersting. Respondent’s
determ nations resulted in nore than 1,800 cases in this Court
arising fromthe disall owance of interest deductions clainmed by
Kersting program participants. Most petitioners signed

stipulations wth respondent that their cases would be resol ved
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in accordance with the Court’s opinion and decisions in the test
cases (piggyback agreenents).

After the trial of the test cases, the Court issued its
opinion in Dixon Il sustaining virtually all of respondent’s
adj ustnents. After the Court had issued Dixon Il and entered
decisions in the test cases, respondent’s managenent di scovered
and disclosed to the Court and counsel for other test case
petitioners that before the test cases were tried respondent’s
trial attorney Kenneth McWade and his supervisor had entered into
secret settlenents with test case petitioners John R and Maydee
Thonmpson (the Thonpsons) and John R and E. Maria Cravens (the
Cravenses). The Thonpson settlenment provided for reduction of
nmore that 60 percent of the Thonpsons’ originally determ ned
deficiencies, as well as elimnation of all Kersting-rel ated
penal ties and additions, as a nmeans of creating refunds to be
paid to the Thonpsons’ counsel for providing the appearance of
i ndependent representation in the trial of the test cases. The
Cravens settlenent provided for reduction of about 6 percent of
the Cravenses’ originally determ ned deficiencies.

In July 1992 respondent’s National O fice began in-house
di scussi ons about offering Kersting project petitioners who were
bound by the test cases through piggyback agreenments a 7-percent
reduction settlenent along the Iines of respondent’s pretri al

Kersting project settlenent offer. The Departnent of Justice
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i nformed respondent’ s managenent that the Departnment w shed to
offer the Kersting project petitioners whose cases were on appeal
the sanme settlenment that the Thonpsons had received, estimted to
be a 65-percent reduction in deficiencies (a rough approximtion
of the reduction of the Thonpsons’ originally determ ned
deficiencies from$79,293.52 to the $30,000 figure finally agreed
upon). Respondent’s managenent was opposed to settling the
appeal ed cases on that basis, and no settlenent offer on that
basis was made to the test case petitioners on appeal.

The first draft of the proposed settlenment offer explained
that the Tax Court had issued D xon Il disallow ng the interest
deductions, inposing additions to tax for negligence under
section 6653 and substantial understatenent of tax under section
6661, and finding that the increased interest rate under section
6621(c) applied. The first draft stated that five of the test
case petitioners (Di xon, DuFresne, Hongserneier, Owens, and
Young) were appealing their cases in the Ninth Grcuit, but that
t he appeal s had not yet been resolved. The first draft further
stated that respondent had noved to vacate the decisions in the

Cravens, Rina, and Thonpson test cases because settl enent

agreenents had been reached with the Cravenses and the Thonpsons,
who were test case petitioners, before the test cases were tried.
The first draft stated that the Tax Court had (1) granted notions

to vacate the decisions in the Thonpson and Cravens cases, (2)
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entered agreed decisions in the Cravens cases reflecting the
Cravenses’ pretrial acceptance of the standard Kersting
settlenment offer, (3) in the Thonpson cases, where the parties
were unable to agree on the decisions, entered decisions
requested by the Thonpsons, and (4) denied a notion to vacate the
decision in the R na case because the testinony and evi dence

of fered by Thonpson and Cravens had no material effect on D xon
Il as it related to Rina and therefore the Court’s findings,

anal yses, and conclusions relating to Rina would remain the sane.
The first draft stated that the Internal Revenue Service (IRS)
believed that the Court’s disallowance of interest deductions and
the inposition of the additions to tax would be upheld on appeal.
The first draft then stated that the IRS had decided to renew its
previous offer of the 7-percent settlenent including the
“burnout”® and encl osed a formon which the taxpayer could

i ndi cate his/her acceptance of the offer. The first draft stated

The burnout was a change, beneficial to taxpayers, adopted
by respondent’s trial attorney in giving effect to respondent’s
pretrial settlenment offer for the Kersting project. The burnout
applied in cases involving nore than 1 tax year. Under the
burnout, the interest on a taxpayer’s total unpaid
Kersting-rel ated deficiencies for the first and second years of
tax liability would not begin to accrue until the return due date
for the second year. This was acconplished by zeroing out the
taxpayer’s agreed deficiency for the first year and adding it to
the agreed deficiency for the second year. The burnout thus
post poned for a year the accrual of interest on the first year’s
deficiency, thereby reducing the total interest accrued on the
taxpayer’s Kersting-related deficiencies. Variations of the
burnout were used in cases involving nore than 2 tax years.
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that the offer applied only to adjustnents resulting from
participation in the Kersting prograns and that any ot her
adjustnents raised in the case would be settled or litigated item
by item

A second shorter draft of a settlenment proposal gave nuch
| ess detail than the first draft. The second draft (1) referred
to the Tax Court’s decision but did not nanme the case or cite
Dixon Il, (2) identified the Cravens case as one of two test
cases in which “sonme irregular and undi scl osed agreenents” had
been reached, (3) stated that the Tax Court had concl uded t hat
the outconme of the trial was unaffected by the irregular activity
and that decisions had been entered in the two test cases
enforcing the undi scl osed agreenents, and (4) did not identify
any of the other test cases or nention that sonme of test cases
wer e being appeal ed. The second draft stated:

We believe that the Cravens situation is
i ndi sti ngui shabl e from your own.

* * * * * * *

We have determ ned that the Cravens [sic] in good faith
believed that they had a valid settlenment agreenent
prior to the trial. Because they were not represented
by counsel, they could not be expected to have detected
any irregularity on our part. Because the Cravens
[sic] received the benefit of this offer even after
trial, we believe that fundanental fairness conpels
that you should receive the sane treatnent. Therefore,
we w il apply the benefits of that treatnment to your
case.
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The second draft stated that the adjustnments to the taxpayer’s
account with the IRS woul d be made adm nistratively and required
no further action by the taxpayer.

Athird draft, also |l ess detailed than the first (1) cited
D xon Il, (2) stated that two of the test case petitioners had
entered into settlenent agreenments that had not been disclosed to
the other test case petitioners or the Tax Court, (3) did not
identify the test case petitioners who had entered into the
undi scl osed settl enment agreenents or any of the test cases other
than citing Dixon I, (4) stated that the Tax Court had concl uded
that the outcome of the trial was unaffected by the testinony of
the test case petitioners who had settled their cases and that
“the opinion of the Tax Court, as it affects you, remains
unchanged”, (5) did not disclose that the D xons and sone of the
other test case petitioners had filed appeals with the Court of
Appeals for the Ninth Grcuit. The third draft stated that
“fundanental fairness dictates that you be afforded an
opportunity to settle your case on simlar grounds”. The third
draft, like the second draft, indicated that if the taxpayer’s
case had been settled, the adjustnents woul d be nmade
adm nistratively without requiring further action fromthe
taxpayer. |If the case was still pending in the Tax Court, the
t axpayer had 60 days to accept the offer. The third draft stated

t hat acceptance of the offer would “preclude any further
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chal | enges or appeal with respect to the nerits of the D xon
opi nion as applied to your case(s).”

I n January 1993 respondent nmade mass nmailings extending a
gl obal settlenment proposal to all known Kersting project non-
test-case petitioners and their counsel (posttrial settlenent
offer). The posttrial settlenent offer infornmed the non-test-
case petitioners that the Court had issued its opinion sustaining
all the adjustnents and cited Dixon Il. It explained that, after
the trial of the test cases:

It subsequently cane to our attention that two of
the test case petitioners had entered into settl enent
agreenents with the Service prior to the trial, and
that these agreenents were not disclosed to the Tax
Court or the other test case petitioners. The
settl ement agreenents provided that these particul ar
test case petitioners could proceed to trial, but would
receive the benefit of the better of their pretrial
settlenment agreenent or the results of the trial. The
Tax Court has since been advised of this situation and
has concl uded that the outconme of the trial was not
affected by the testinony of these test case
petitioners. This neans that the Tax Court opinion, as
it pertains to other Kersting cases, renai ns unchanged.
However, in light of these recent devel opnents, we have
concluded that in fairness all petitioners be afforded
an opportunity to settle their cases.

In general, the posttrial settlenment offer represented a
revival of the official project settlenent that respondent had
of fered during 1982-88. It permtted taxpayers to resolve their
cases by agreeing to pay deficiencies that were 7 percent | ess
than those determned in their deficiency notices. Respondent

woul d i npose no penalties or additions to tax, and taxpayers
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woul d pay interest only at the generally applicable (i.e., non-
tax-notivated) rate under section 6621(a). The posttri al
settlenment offer did not include the burnout. The posttrial
settlenment offer further stated: “Acceptance of this settlenent
offer will preclude any further chall enge or appeal with respect
to the Kersting prograns or the nerits of the D xon opinion. Any
other issues involved in this case wll be resolved separately.”
Taxpayers were given 60 days within which to accept or reject the
posttrial settlenent offer.

M. Hartman had settled his cases with respondent, and
stipul at ed deci sions had been entered in his cases in January
1989 before the test cases were tried. The Lew ses, through
their counsel, and the Lius, pro sese, accepted respondent’s
posttrial settlenent offer, and stipul ated deci sions were entered
in their cases in March and June 1993, respectively.

In D xon V at 1046, the Court of Appeals held that the
m sconduct of the Governnment attorneys in the test case
proceedi ngs was a fraud on the Court that violated the rights of
all Kersting project petitioners who had agreed to be bound by
t he outconme of the Tax Court proceeding, a fraud on both the
Kersting project petitioners and the Tax Court “plainly designed
to corrupt the legitimcy of the truth-seeking process”. The
Court of Appeals ordered this Court to sanction respondent by

entering decisions in the cases of the remaining test case
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petitioners and other Kersting project petitioners before the
Court of Appeals on terns equivalent to those provided in the
Thonpson settl enent.

During the D xon V remand proceedi ngs, in an order issued
Cctober 12, 2004 (the Dixon order), the Court allowed the
t axpayers’ discovery requests for the |imted purpose of
ascertaining respondent’s understanding of the origins and nature
of the Thonpson settlenent. Evidence of the conduct of
respondent’ s managenent after Dixon Il was excluded because it
was not relevant to that purpose.

As part of the [imtations on discovery in the D xon V
remand proceedi ngs, the Court took custody of three boxes for in
canera inspection. Two boxes described in item 123 of
respondent’s privilege |log consisted of a chronological file of
16 vol unmes conprising nore than 1,200 itens and 5,000 pages
created and mai ntai ned by respondent’s counsel Henry E. O Neill.
The three drafts of the posttrial settlenent offer were included
initem 123.

After we conpleted the inspection, we ordered respondent to
produce nore than 200 itens fromthe third box (all docunents
enconpassed by respondent’s privilege |og except item 123) as
relevant to the origins and nature of the Thonpson settl enent.
We deni ed the taxpayers access to the item 123 materi al s because

t hey provi ded no gui dance on the scope of the Thonpson settl| enent
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and were not relevant to the Dixon V remand. 1In note 2 of the
Di xon order, however, we noted that materials in item 123 rai sed
guestions regardi ng the adequacy of respondent’s disclosure of
t he Governnent attorneys’ m sconduct and that we mght require
production of those materials later in connection with notions to
vacate decisions in which stipulated decisions had been entered.
See also Dixon VIII n.9. The Court retained custody of the
mat eri al s enconpassing item 123 of the privilege |og.

In Dixon VI and Dixon VIII we responded to the directions
and primary mandate of the Court of Appeals in Dixon V to
determ ne how the Thonpson settl enment woul d be i nposed agai nst
respondent in favor of the test case petitioners and all parties
properly before the Court. Kersting project petitioners filed
notices of appeal of Dixon VI and Dixon VIIlI in the test cases of

Hongsernei er v. Conm ssioner, docket No. 29643-86, Young V.

Commi ssi oner, docket Nos. 4201-84, 22783-85, and 30010-85, and

Onens v. Conmi ssioner, docket No. 40159-84, and in the nontest

cases of Rogers v. Conmi ssioner, docket No. 17993-95, Huber v.

Conmi ssi oner, docket No. 20119-84, Titconb v. Conm ssioner,

docket No. 17992-95, and Adair v. Conm ssi oner, docket Nos.

17642- 83, 38965-84, 35608-86, 479-89, and 8070-90 (collectively

t he Hongsernei er appeal).

After the Court of Appeals issued D xon V, petitioners and

others filed notions for leave to file nmotions to vacate the
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stipul ated decisions entered by this Court in their cases.
Petitioners prem sed their notions to vacate the decisions in
their cases on two grounds. First, petitioners argued that the
decisions in their cases were obtained by fraud on the Court
because, inasnuch as petitioners were bound by the decisions in
the test cases, the fraud commtted by the Governnment attorneys
in the test cases necessarily affected and corrupted their cases,
and their settlenment agreenents did not address the fraud or
forecl ose the inposition of sanctions against respondent for the
fraud. Second, petitioners argued that there was m sconduct of
respondent’ s managenent in making the posttrial settlenent offer
t hat such m sconduct constituted a new fraud on the Court or
continued the fraud on the Court determ ned by the Court of
Appeal s in D xon V, and that respondent obtained the stipulated
deci sions through that m sconduct.

In Lewis v. Conmi ssioner, T.C. Menp. 2005-205, we focused on

the | egal consequences of the Lew ses’ acceptance of respondent’s
posttrial settlenent offer, applying general principles of
contract law. W denied the Lewi ses’ notions for |leave to file
notions to vacate their stipul ated decisions on the grounds that
they and their counsel had becone aware of the Governnent
attorneys’ m sconduct and of the pendi ng appeals by test case

petitioners when they stipul ated the deci sions.
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The Lewi ses filed notions for reconsideration, which we
grant ed because we had cone to believe that in Lewis we had
applied the wong |law, as the Court of Appeals in D xon V held we
had in Dixon Il and Dixon IV, and that we failed to appreciate
and apply the full scope of the holding of D xon V in accordance
with its rationale. W also granted the notions for |eave to

file notions to vacate decisions in the Lewis, Hartman, and Liu

cases. W consolidated the cases because they would all be
appeal able to the Court of Appeals for the Ninth Crcuit.

When we granted petitioners leave to file notions to vacate
the decisions in these cases we thought that further proceedi ngs
m ght be necessary to deci de whet her respondent’s conduct
followwng the trial of the test cases constituted a fraud on the
Court warranting additional sanctions against respondent. W
ordered respondent to show cause in witing why the matter should
not be set for evidentiary hearing.

Respondent filed a response to the Court’s order to show
cause, opposing the scheduling of an evidentiary hearing on this
matter; respondent took the position that the Court had before it
the entire evidentiary record in Dixon IIl and D xon VI upon
which to decide the nerits of the notions to vacate. Respondent
asserted that petitioners’ notions could be decided on the D xon

VI record and that another evidentiary hearing would yield only a
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rehash of the evidence already before the Court and unnecessarily
delay bringing the Kersting project to a close.

In considering the parties’ positions regarding further
di scovery and an evidentiary hearing, we took counsel fromthe
Court of Appeals in Dixon V at 1047, where it said:
“Enornous anounts of tine and judicial resources have been
wasted. * * * The taxpayers should not be forced to endure
another trial and the IRS should be sanctioned for this extrene
m sconduct.” W believed that another hearing, including ful
di scovery, in these cases should be avoided if possible.

In an order of the Court dated Cctober 31, 2006 (the QOctober
31 order), we inforned the parties that we had consi dered
petitioners’ argunments and agreed that the Court of Appeals in
Di xon V has determ ned that the fraud the Governnent attorneys
commtted on the Court in the test case proceedi ngs affected and
corrupted every case that was bound by Di xon I, whether by
pi ggyback agreenent or otherw se. However, a holding to that
ef fect al one would not resolve the pending notions. W expressed
concern that respondent’s current counsel and sone of
petitioners’ counsel would be w tnesses and woul d have to
wi thdraw fromthe proceedings if an evidentiary hearing were
necessary. W asked the parties to address whether petitioners’
nmoti ons could be decided without a hearing and posed several

gquestions to the parties, including:
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1. Once the Governnent trial attorneys had commtted fraud
on the Court, could respondent “purge” the fraud from any cases
bound by the test cases and, if so, what action was respondent
required to take in order to do so?

2. D d respondent have a duty to notify petitioners, fully
di scl ose the m sconduct to them and informthemthat D xon |
was bei ng appeal ed and the taxpayers were asserting fraud on the
Court? By holding that the renmedy for the fraud on the Court was
to entitle all Kersting project petitioners with open cases to
the benefits of the Thonpson settlenent, did the Court of Appeals
in effect require the IRS to nake the sane disclosure to the
Kersting project petitioners that this Court had required the IRS

to make in Fisher v. Comm ssioner, T.C Meno. 1994-434?

3. When meking the posttrial settlenent offer, did
respondent continue the fraud on the Court or commt a new fraud
by failing to disclose fully to petitioners the Governnent
attorneys’ msconduct in the test case proceedi ngs and the
t axpayers’ allegations, on appeal, of fraud on the Court?

4. |If such disclosures were required, did respondent’s
filing wth the Court of the stipul ated deci sions obtained
w thout the disclosures constitute a fraud on the Court? See

e.g., Toscano v. Comm ssioner, 441 F.2d 930, 935 (9th Gr. 1971)

(“the original fraud was not upon the Tax Court * * * \When * * *

Toscano petitioned the Tax Court for redeterm nation, he carried
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the fraud into the Tax Court. Thus he was continuing to defraud
the Comm ssioner * * * But he was doing nore; he was al so
perpetrating a fraud upon the Tax Court”), vacating 52 T.C. 295
(1969). D d respondent have an obligation to file the form of
settlenment offer letter wth the Tax Court when he asked the
Court to enter the stipul ated decisions obtained through that

of fer?

5. Was our holding in Lewis v. Conm ssioner, T.C Meno.
2005- 205, anal ogous to requiring taxpayers to show prejudice as a
result of the m sconduct such that, under the holding of D xon V,
we applied the wong | aw?

6. Respondent acknow edged that Kersting project
petitioners whose stipul ated deci sions were procured and entered
after the publication of Dixon Il and before the discovery and
di sclosure to the Court of the m sconduct of respondent’s
attorneys are entitled to have their decisions vacated, thereby
concedi ng that stipul ated decisions should be vacated because of
fraud on the Court. Are stipulated decisions entered before the
publication of Dixon Il also subject to being vacated for fraud
on the Court? Were petitioners who settled their cases before
the publication of Dixon Il entitled in so doing to assune that
the test cases would be tried properly?

We stated that we believed that the answers to the questions

m ght elimnate the need for a hearing to establish facts
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concerning the posttrial conduct of respondent’s managenent. The
Court sought the views of the parties and their counsel on the
guestions posed and ordered petitioners and respondent to file
responses to the order addressing the Court’s questions with

| egal reasoning and citations and di scussions of | egal
authorities to support their views.

In the Cctober 31 order we al so quoted the posttrial
settlenment offer that |ed to nost of the stipul ated deci sions
that petitioners sought to vacate and commented on material facts
that had been omtted. W stated that there was no need to hold
an evidentiary hearing to conclude that in a nunber of respects
respondent’s settlenent offer constituted | ess than ful
di scl osure and was m sl eadi ng.

In the Cctober 31 order we al so pointed out that evidence of
al | eged continuing m sconduct by respondent’s managenent and
representatives followng the trial of the test cases had been
excluded fromall evidentiary hearings. W specifically noted
our prior D xon order and stated: “Footnote 2 of the Di xon order
clearly indicates that the Court believed that item 123 was
relevant to allegations of respondent’s m sconduct raised by
petitioners in the pending notions.”

In an order dated Novenber 15, 2006 (the Novenber 15 order),
we posed an additional question, arising fromrespondent’s

concession in Kahle v. Comm ssioner, docket Nos. 24558-84 and
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38976-84, where the stipul ated decisions entered in the cases had
been negotiated after the trial of the test cases, been executed
after Dixon Il was issued, and becone final before respondent
di scovered and disclosed to the Court the m sconduct of the
Government attorneys. In response to an earlier order to show
cause, respondent stated that respondent did not oppose vacating
the stipul ated decisions entered in the Kahle cases, conceding
that the decisions in those Kahle cases were arguably obtained by
a fraud on the Court. In the Novenber 15 order, the Court
ordered petitioners and respondent to address the inplications of
that concession insofar as it affected stipul ated decisions that
were entered and/ or becane final before the Cravenses and the
Thonpsons settled their cases, (2) after the Cravenses and the
Thonpsons settled their cases but before the trial of the test
cases, and (3) after the trial of the test cases but before
publication of D xon II

The parties tinmely filed their responses to the Cctober 31
and Novenber 15 orders. Although respondent and petitioners took
opposi ng positions on every question, we still wished to avoid
anot her expensive and | engthy hearing that m ght require
respondent’s and petitioners’ counsel to w thdraw.

After considering the parties’ positions, we concluded that
admtting into evidence the three drafts of the posttrial

settlenment offer, which spoke for thenselves, would elimnate the
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need for a hearing. Because we had indicated to respondent in
t he Di xon order and the QOctober 31 order that docunents in item
123 were relevant to the issues in these cases, we ordered that
the three drafts of the posttrial settlenent offer be marked for
identification and received into evidence in these cases as the
Court’s Exhibits 1-A 2-B, and 3-C.

In Hartman | we held that the fraud on the Court commtted
by the Government attorneys in the test case proceedi ngs was a
fraud on the Court in all cases bound by the outcone of the test
cases and granted the notions to vacate filed by the Lew ses, M.
Hartman, and the Lius. W held further that all Kersting project
petitioners agai nst whom sti pul ated deci sions were entered on or
after June 10, 1985, are entitled to the benefits of the Thonpson
settlenment, thereby inposing on respondent in all Kersting
proj ect cases the sanctions mandated by the Court of Appeals in
Di xon V. W concluded Hartman | by describing a procedure for
i npl enmenti ng our hol di ng.

Respondent noves the Court to reconsider Hartman | in the
foll ow ng respects, which we have regrouped to reflect the order
in which we will address them (1) Reverse all factual findings
that were based on item 123 concerni ng conmuni cati on of the
posttrial settlenent offer, (2) strike fromthe Court’s opinion
findings of continuing fraud on the Court beyond the original

m sconduct of the Governnment attorneys in the test case
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proceedi ngs, (3) delay inplenentation of any sanctions in these
cases until after the Court of Appeals issues its mandate in the

Hongser nei er appeal (the Hongsernei er mandate), and (4)

substitute respondent’s alternative plan for inplenenting the
sancti on.

Petitioners nove the Court to reconsider the nmethod of
i npl enmenting the sanctions and to extend the sanction to
participants in the Kersting tax shelters who never filed a
petition in the Tax Court to contest the deficiencies determ ned
agai nst them

Di scussi on

The granting of a notion for reconsideration rests within

the Court’s discretion. Estate of Quick v. Comm ssioner, 110

T.C. 440, 441 (1998); see Lucky Stores, Inc. & Subs. v.

Comm ssioner, T.C Meno. 1997-70, affd. 153 F.3d 964 (9th Gr.

1998). A notion for reconsideration will be denied absent a
show ng of unusual circunstances or substantial error. Estate of

Quick v. Conm ssioner, supra; Al exander v. Conmni ssioner, 95 T.C

467, 469 (1990), affd. w thout published opinion sub nom Stel

v. Comm ssioner, 999 F.2d 544 (9th Cr. 1993).

| . Fi ndi ngs Concer ni ng Fornul ati on and Conmuni cati on of
Posttrial Settlement Ofer

Respondent noves the Court to reconsider Hartman | to
reverse all factual findings that were based on item 123

concerning fornulati on and communi cation of the posttri al



- 25 -
settlenment offer. Respondent asserts that the Court’s actions in
maki ng drafts of the pretrial settlenent offer part of the record
w t hout allow ng respondent an opportunity to challenge the
evi dence or present evidence in opposition are inconsistent with
due process and the fundanental rights of litigants.

The three drafts of the proposed posttrial settlenent
agreenent were docunents in respondent’s records and were
received into evidence in these cases as the Court’s Exhibits 1-
A, 2-B, and 3-C. In our view, the progression of the three
drafts of the proposed posttrial settlenent agreenent included in
item 123 evidenced efforts by respondent’s nanagenent to provide
Kersting project petitioners with |less rather than nore
information. That progression was relevant to (1) our
consi deration of whether and to what extent respondent had an
obligation to disclose to non-test-case petitioners the facts
surroundi ng the Governnent attorneys’ m sconduct during the test
case proceedi ngs, (2) whether respondent’s nmanagenent m sl ed
petitioners or concealed fromthem facts concerning the
m sconduct of the Government attorneys during the test case
proceedi ngs, and (3) whether the actions taken by respondent’s
managenent after discovery of the Governnent attorneys’

m sconduct m ght have mtigated the harm caused by the

m sconduct .
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In our view, the mtigating effect of the posttrial
settlenment offer could not be properly eval uated w t hout
consideration of the three drafts. The drafts were docunents in
respondent’ s records subject to discovery that were properly
includable in the record in these cases. W had indicated to
respondent in the D xon order and the October 31 order that
docunents in item 123 were relevant to the issues in the notions
to vacate. Because the drafts speak for thensel ves, we ordered
themreceived into evidence as the Court’s exhibits, rather than
setting the matter for a hearing and comrenci ng di scovery
procedures. In so doing, we avoided the need for additional
di scovery and an evidentiary hearing, which respondent vehenently
opposed. Petitioners, who had requested a hearing, have no
obj ections to the exhibits.

Respondent’ s request that the Court reverse all factual
findings that were based on item 123 on the issue of respondent’s
intent in formulating and conmuni cating the posttrial settlenent
offer is denied.

1. Continuing Msconduct Beyond the Fraud on the Court of the
Governnent Attorneys During the Test Case Proceedi ngs

Petitioners prem sed their notions to vacate the stipul ated
decisions in their cases on two alternative grounds: First, that
t hose deci sions were obtained by fraud on the Court because
petitioners were bound by the decisions in the test cases, the

fraud conmtted by the Governnent attorneys in the test cases
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necessarily affected and corrupted their cases, and their
settlenment agreenents did not address the fraud or foreclose the
i nposition of sanctions agai nst respondent for the fraud; second,
that there was m sconduct of respondent’s managenent in making
the posttrial settlenent offer, that such m sconduct constituted
a new fraud on the Court or continued the fraud on the Court
determ ned by the Court of Appeals in D xon V, and that
respondent obtained the stipul ated decisions through that
m sconduct .

We enphasi ze that we did not decide Hartman | on the second
ground advanced by petitioners. W would not have done so
wi t hout affording respondent’s managenent a further hearing. W
decided Hartman | on the first ground on the basis of the
existing record in the D xon cases supplenented with the drafts
of the posttrial settlenent offer without further discovery or an
evidentiary hearing. W held that the Governnent attorneys in
the test case proceedings had conmtted a fraud on the Court in
every case that was bound by the Kersting project test cases,
under the rationale and hol ding of the Court of Appeals in D xon
V. The only fraud conmtted on the Court was the fraud commtted
by respondent’s trial attorneys in the test cases in soliciting,
entering into, and concealing the settlenent of the Thonpson and

Cravens cases.
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In Hartman | we focused on whet her respondent’s posttri al
di scl osure and settlenent offer could purge fromthese cases the
fraud conmtted on the Court by respondent’s trial attorneys or
otherwi se rectify the harm caused by the fraud on the Court. W
noted that, once a fraud is commtted, subsequent voluntary

di scl osure of the fraud does not purge the fraud. Badaracco V.

Commi ssi oner, 464 U. S. 386, 394 (1984). The fraud on the Court
commtted by respondent’s attorneys was conpl eted once the test
cases were tried. W held that, regardl ess of respondent’s

di scl osures to the Court, all Kersting project cases that were
bound by the test cases during the test case proceedi ngs remain
cases of fraud on the Court, and respondent remains subject to
sanction for that fraud in every such case.

I n deci di ng whet her the sanction mandated by the Court of
Appeal s in D xon V should be applied in the cases of Kersting
project petitioners who accepted respondent’s posttri al
settlenment offer, we considered whether respondent’s posttrial
actions mtigated the harm done by the fraud. For that purpose,
we identified respondent’s obligations to such petitioners and
found (1) that respondent was obligated to inform Kersting
project non-test-case petitioners of the existence and terns of
the Thonpson settlenent and that Di xon Il was being appeal ed and
(2) that respondent intentionally omtted those material facts in

the posttrial settlenent offer.
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In the notion for reconsideration respondent argues that
section 6103 prohibited respondent fromdisclosing the terns of
t he Thonpson settl enent agreenent to non-test-case petitioners.
We disagree. Section 6103(h)(4) permts disclosure of return
information in judicial and adm nistrative tax proceedings. The
Thonpsons were petitioners (parties) in test cases that
determned their civil tax liabilities, see sec. 6103(h)(4)(A),
and the treatnent of the disallowed Kersting deductions clainmed
on the Thonpsons’ returns was directly related to the resol ution
of that issue in every case bound by the outcone of the test
cases. The section 6103(h)(4) exception to nondiscl osure
permtted disclosure of the Thonpson settlenent to petitioners
whose cases were bound by the Thonpsons’ cases. Moreover, the
deci si on docunents in the Thonpsons’ cases disclosed the
settlenment. The decision docunents in a Tax Court case are
public records, open for inspection by the public. Respondent
had an obligation to fully disclose the agreenent to the non-
test-case petitioners.

In Hartman | we observed that (1) willful conceal nent or
om ssion of material facts or intentional statenents of
hal f-truths will support a finding of fraud, (2) respondent,
havi ng di scl osed sone of the facts concerning the irregularities
in the test case procedure, was obliged to disclose all facts

that would materially qualify the l[imted facts that were
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di scl osed, and (3) the Court has held that a settl enent
stipulation may be set aside for excusable, damaging reliance
upon a false or untrue representation of the other party. Again,
we made those observations in deciding whether respondent’s
posttrial settlenent offer sonehow mtigated the harm done by the
fraud conmtted by respondent’s attorneys in the test case
proceedings. W did not hold that respondent’s failure to

sati sfy respondent’s obligation to informor om ssion of materi al
facts was a fraud on the Court. Nor did we hold or concl ude that
respondent’s omssions in fornulating and proffering the
posttrial settlenent offer evidenced a “schene of secrecy” to

hi de the Thonpson settlenent; we l[imted our use of that term
see Hartman |, slip op. at 119-120, to the conceal nent of the
Thonpson settlenent that constituted the fraud on the Court by
respondent’s trial attorney and his supervisor.

We also found that the stipul ated decisions and the
posttrial settlenent agreenment did not specifically rel ease
respondent fromliability for matters arising fromthe
m sconduct .

In Hartman | we held that sanctions should be inposed in the
cases of all Kersting project petitioners in which stipul ated
deci sions were entered on or after June 10, 1985, the date the
Kersting project test case proceedi ngs began, by extending the

benefit of the Thonpson settlenent to all such petitioners.



- 31 -

Since we did not find a continuing fraud on the Court beyond
that commtted by respondent’s trial counsel during the test case
proceedi ngs, there are no findings to strike from Hartnman |
Respondent’ s request i s npot.

I[11. Modification and Delay of |Implenentation of Sanctions

In Hartman | we recogni zed that “Enornous amounts of tine
and judicial resources have been wasted” and hoped to relieve
ot her Kersting project non-test-case petitioners who had
stipul ated decisions entered in their cases on or after June 10,
1985, of the burden of filing notions for leave to file notions
to vacate decisions. It appeared to the Court that respondent
coul d adjust adm nistratively such petitioners’ accounts, as had
been done in the Kahl e cases after those deci sions had becone
final. W believed that the nost expeditious and efficient neans
of inplenenting the sanction would be to allow respondent to
adjust admnistratively the accounts of all Kersting project
petitioners, other than M. Hartman, the Lew ses, and the Lius,
w thout requiring further action fromthe Kersting project
petitioners.

To facilitate the inplenmentation of the sanction, we
proposed to issue an order (the inplenentation order) directing
respondent to send a copy of Hartman | and the inplenentation
order to all taxpayers who had filed petitions in this Court

contesting the adjustnents at issue in Dixon Il and who had
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stipul ated decisions entered in their cases (closed cases) on or
after June 10, 1985. That notification action by respondent was
to be conpleted within 60 days after the decisions entered in
t hese cases becone final, i.e., after the Court of Appeals for
the Ninth Circuit renders its decision, if and when the decisions
herein should be appeal ed. Respondent would have 9 nonths after
the date the decisions in these cases becone final to adjust
adm nistratively the accounts of all Kersting project petitioners
who had stipul ated decisions entered in their cases on or after
June 10, 1985.

Respondent asks the Court to delay entry of decisions in
t hese cases and the inplenentation of sanctions in the closed
cases until the Court of Appeals for the Ninth Crcuit has issued

t he Hongserneier mandate and to nodify the inplenentation of

sancti ons.
We first address respondent’s request that we del ay
i npl ementati on of the sanctions.

A. Delay of Entry of Decisions in the Hartman, Lewi s, and
Li u Cases

Respondent first requests that the Court delay entry of

decisions in these cases, the Hartman, Lewis, and Liu cases,

until after the Court of Appeals issues the Hongserneier mandate.

W held in Hartman | that the adm nistrative adjustnent
procedure would not be inplenented until the decisions in these

cases are final. These cases will not becone final until any
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appeal by petitioners or respondent is conplete, presumably after
or sinmultaneously when the Court of Appeals issues the

Hongser nei er nmandate. W do not believe the decisions in these

cases shoul d be postponed; a postponenent woul d unnecessarily
del ay any appeal in one or nore of these cases. The Court wll
order decisions in these cases to be subm tted under Rule 155
within 30 days after the filing of this supplenental opinion. |If
respondent and petitioners in any of these cases agree that
neither party will file an appeal in the case and that both
parties want to delay entry of decision until after the Court of
Appeal s has deci ded the appeal of any of the other of these

consol i dat ed cases and the Hongsernei er appeal, the Court wll

extend the date for filing the Rule 155 conmputation until that
tine.
B. Delay of Inplenentation of Sanctions in O osed Cases

Until After Court of Appeals Has Deci ded Cases
Currently on Appeal From D xon VI and Di xon VI

| mpl enment ation of the sanctions in other cases was to begin
by notification fromrespondent to affected Kersting project
petitioners. The notification was to be conpleted within 60 days
after the decisions entered in these cases had becone final;
i.e., after the Court of Appeals for the Ninth Grcuit renders
its decision, if and when the decisions herein should be

appeal ed. Respondent asks the Court to delay inplenentation of
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the sanction until after the Court of Appeals has decided the
cases currently on appeal from D xon VI and Di xon VII|I

In setting the deadlines for inplenenting the sanction, we
di d not expect that the decisions in the cases at hand m ght

becone final before the Court of Appeals decided the Hongserneier

appeal . Upon reconsideration, we believe that inplenentation of
sanctions in closed cases other than these cases should not
comence until the later of (1) the |last date a decision in any
of these cases becone final, (2) the date the Court of Appeals
for the Ninth Crcuit renders its mandate in any of these cases,
i f and when the decisions herein should be appeal ed, and (3) the

date of the Hongsernei er nandat e.

C. Modi fication of | nplenentati on of Sanctions

Respondent asks the Court to nodify the Court’s nethod of
i npl enenting the sanction. Respondent, citing section 6512,
argues that the Court “lacks jurisdiction to order overpaynent
refunds with respect to cl osed cases when the final decisions
have not been vacated”. |In Hartman | we did not hold that we
woul d order respondent to nmake the adm nistrative adjustnents--
we held that we would issue the inplenentation order giving
respondent the opportunity to adjust adm nistratively the
accounts of the petitioners in closed cases before acting on any
notions to vacate decisions in other closed cases or accepting

any new notions in closed cases where notions had not as yet been
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filed. Respondent asserts that the adjustnment to M. Kahle's
account in the Kahle cases did not result in a refund of an
over paynment of tax and that section 6512(a) prohibits respondent
frommaking a refund in the closed cases by adjusting
adm ni stratively the accounts of the petitioners in closed cases.®

Respondent argues that the Court has made no determ nations
of overpaynent of tax with respect to the approxinately 800
cl osed cases and section 6512(a) prohibits respondent from
i ssuing refunds adm nistratively. Instead, in order for
respondent to conply, the Court nust vacate the decisions and
determ ne the anmounts of the overpaynents.

To facilitate inplenentation of the sanction, we shall
i ssue the follow ng inplenentation order.

1. Status Reports ldentifying Affected O osed Cases

a. On or before 90 days after the date this
suppl enmental opinion is filed, respondent shall file with the

Court a status report (the first status report) listing all cases

81f the Conmmi ssioner has mailed a notice of deficiency to a
taxpayer for a tax year and the taxpayer has filed a tinely
petition with the Court, sec. 6512(a) prohibits the Comm ssioner
frommaking a refund or credit for that taxable year except as
to, inter alia, an overpaynent determ ned by a decision of the

Tax Court which has becone final. The Court has jurisdiction to
determ ne the anount of an overpaynent of tax for a taxable year,
and the amount so determined by the Court shall, when the

deci sion of the Court becones final, be credited or refunded to

t he taxpayer. See sec. 6512(b)(1). Sec. 6512(b)(3) limts the
anmount of any such credit or refund to the portion the Court
determ nes was paid after the mailing of the notice of deficiency
or within the applicable | ook-back peri od.
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of the petitioners who filed petitions in this Court contesting
the adjustnents at issue in D xon Il who had stipul ated deci si ons
entered in their cases on or after June 10, 1985, that becane
final before the Court filed D xon VI and D xon VIII (the
af fected cl osed cases) by caption and docket nunber and, if then
known to respondent, the current addresses of the petitioners in
t he cases and any counsel of record. |In the first status report
respondent shall identify those cases in which respondent agrees
the sanctions nay be applied and those in which respondent
contends the sanctions may not be applied with a brief
expl anation of respondent’s basis for excluding each case to be
excl uded;

b. Respondent shall continue to search for the
current addresses for the petitioners in the affected cl osed
cases. In each affected closed case where the petitioners were
represented by counsel, respondent shall contact the counsel of
record in an attenpt to verify that the representation is
current. On or before 30 days after filing the first status
report, respondent shall file a second status report, providing
the current addresses of those petitioners and the nanes and
addresses of any counsel of record not provided in the first
status report. Respondent shall submt additional status reports
on respondent’s continuing efforts to identify the petitioners’

current addresses and counsel of record in the affected cl osed
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cases every 30 days until all addresses and counsel of record
have been identified and provided to the Court;

2. Sanction Notice to Petitioners in Affected d osed
Cases

On or before 60 days after the later of (1) the last date a
decision in any of these cases becones final, (2) the date the
Court of Appeals for the Ninth Crcuit renders its mandate in any
of these cases, if and when the decisions herein should be

appeal ed, and (3) the date of the Hongsernei er nandate,

respondent shall send a notice to the petitioners in all the

af fected cl osed cases of the inposition of a sanction in cases
bound by the Kersting project test cases (sanction notice). In
t he sanction notice, respondent shall:

a. Provide the petitioners with a brief synopsis
of the background and opi nions inposing the sanction on
respondent.

b. Rather than providing copies of Hartman | and
this suppl enmental opinion, provide links to the Opinions search
file on the Court’s Wb site.®

c. Wen possible, respondent shall conpute the
proposed adjustnents to tax in the petitioners’ case(s) and
informthe petitioners of the result (i.e., the estimted anount

of overpaynent or bal ance due).

For exanple, the link to Hartman | is
http://ww. ust axcourt.gov/|I nOpHi storic/HartnBan. TCM WPD. pdf .
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d. Informthe petitioners that the sanction need
not be applied in their case if it would be detrinental to them

e. Informthe petitioners that, if they wish to
have the sanction applied in their case, respondent will file
with the Tax Court a notion for leave to file a notion to vacate
the decision(s) in their case(s) and a notion to vacate the
deci sion(s).

f. Request that the petitioners informrespondent
wi thin 60 days of their decisions either to have the sanction
applied in their case or to waive the sanction.

g. Include the name of I RS contact personnel who
can answer any questions the petitioners may have concerning the
i nposition of the sanction in their cases.

3. Status Reports on Responses to Sanction Notice

On or before 90 days after respondent sends the sanction
notice to the petitioners in the affected cl osed cases,
respondent will file a status report with the Court reporting on
the responses received, listing those case in which sanctions are
expected to be applied, those in which the petitioners waived
application of the sanctions, and those in which no response was
recei ved. Respondent shall attach to the status report for the
Court’s records all responses where the petitioners waived the

sanction and requested that it not be applied to their cases.



- 39 -

D. Mbtions for Leave To File Mtions To Vacate Deci sions
in Affected C osed Cases

In each case in which the petitioners have requested that
the sanction be applied in their affected cl osed case, respondent
shall file a notion for leave to file a notion to vacate the
decision in the case and a notion to vacate the deci sion.
Respondent shall attach the petitioners’ request to the notion
for I eave. Upon receipt of the notion, the Court will grant the
notion and order the decision in the case vacat ed.

The parties shall work expeditiously to prepare and execute
new deci sions (and overpaynent stipul ati ons, as appropriate)
reflecting the revised liabilities after application of the
Thonpson settl enent and, within 90 days after the order to
vacate, shall submt the new decision for the Court’s review and
entry. |If the parties are unable to reach agreenment with respect
to the new deci sion docunents, the parties will submt their
respective positions to the Court for resolution within 120 days
of the order to vacate.’” See Rule 155.

In addition to notions filed in these cases, notions for
leave to file notions to vacate stipul ated deci si ons have been
filed in 66 other affected closed cases. In Hartman | we held

that we would not act on those notions, so that respondent coul d

'Respondent cautions that disputes mght arise if the
exi sting records are inconplete, creating uncertainty as to the
conput ati on of the revised deficiencies and/or paynent history.
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have an opportunity to adjust the accounts adm nistratively.
Because respondent cannot adjust the accounts adm nistratively
and the Court nust vacate the decisions in the affected cl osed
cases, the Court will grant leave to file the notions to vacate
deci sions in cases where notions for |eave have been filed and
will accept for filing and grant any notions for |leave to file
notions to vacate the decisions in other affected cl osed cases.

E. Cases That WIIl Remnin d osed

The Court will not take any action in any cases in which
the petitioners either did not respond or sent a negative
response; those cases will remain closed.

V. Petitioners’ MNbtion

In Hartman | we held that the fraud on the Court commtted
by respondent’s attorneys in the Kersting project test cases
violated the rights not only of the test case petitioners but of
every petitioner whose case was bound by the outconme of the test
cases. The fraud conmtted by the Governnent attorneys was a
fraud on the Court in every one of the nore than 1,800 Kersting
project cases filed in this Court. Extending the benefit of the
Thonmpson settlenent to all Kersting project petitioners who were
part of the Kersting project test case procedure is the sanction
that in Dixon V the Court of Appeals deened appropriate and
necessary to restore the confidence of future litigants who may

becone involved in test case proceedings. In Hartman | we held
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that the Di xon V sanction should be applied to give the sane
relief to all Kersting project petitioners whose cases were part
of the Kersting project test case proceedi ngs.

In petitioners’ notion for reconsideration, petitioners’
counsel, in essence, ask the Court to extend the sanction to
t axpayers who participated in the Kersting tax shelters and had
deficiencies arising fromthe disall owance of their clained
deductions and who either never filed a petition in this Court or
filed a petition in this Court but settled their cases before the
test case proceedi ngs began. W cannot do so because (1) the
fraud conmtted on the Court did not extend the tine for filing a
petition after a notice of deficiency had been issued, and the
Court never acquired jurisdiction over those taxpayers or their
deficiencies, (2) a taxpayer who did not file a petition in this
Court did not have a case in this Court to which the fraud on the
Court commtted by the Governnent attorneys in the test case
proceedi ng coul d have attached, (3) the Court invoked its
i nherent power to inpose a sanction agai nst respondent for the
harm done to the judicial process, nanely the test case
proceedings in this Court, which did not involve taxpayers who
were not part of those proceedi ngs, and (5) the Court’s inherent
power is limted to inposing the sanction in those cases in which
a fraud on the Court was conmmtted and does not extend to cases

in which no fraud was commtted--i.e., those cases that settled
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before the test case proceedi ngs began--or where there was no
case.

Petitioners’ notion for reconsideration will be denied.

To give effect to the foregoing,

Appropriate orders wll be

i ssued, and decisions will be

entered under Rul e 155.




